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Introduction

This publication explains the significance ¢
your favorable determinatior: letter, points
out some features that may affect the
qualifled status of your employee
retirement plan ana nulify your
determination lettar without spectfic notice
from us, and provides general informat.on
on the repcting requirernents for your
plar.

Significance of a Favorable

Determination Letter

An employee retirement nlan qualified
under Intema; Revenue Code (IRC)
section 401(a) {qualifed plan) is entitied tc
favorable tax treatment. For example,
contributions made in accordance with the
plar documet are generally curmently
deductiole. However, participants will not
include these contributions into income
until the time they receive a distributian
from the pian, at which time special incom
averaging rates for lump sum d.stributions
may serve to reduce the tax liabiiity. in
some cases, taxaticn may be further
deferrec by rotlover tc another qualified
plan cr individuai retirement arrangement.
{See Publication 575, Pension and Annuit
Income, for futher detaiis_} Finaily, p an
earnings may accumulate free of tax.
Empioyee retirement plans that fail to
satisfy the requirements under IRC sectior
401{a) are not ent:led to favorable tax
teatment. Therefore, many employers
desire advance assurance that the terms «
taeir plans satisfy the qualification
reqdirements.

The intenal Revenve Service provides
such advance assurance by means of the
determiration letter program. A favorable
determination letter indicates that, in the
oninion of the Service, the tarms of the
p-an conform to the requirements o [RC
section 4C1(a). A favorable determination
letter expresses the Service’s opinion
regarding the form cf the plan document.
However, to be a quaiified p an under RC
section 401(a) entitied to favorable tax
treatment, a plan must satisfy, in bott forn
and coeratior, the requirements of IRC
section 401(a). ircluding nondiscriminat o1
and coverage requirements. A favorable
determination letier may also provide
assurance, on the basis of information ant
demonsirations provided in your
appl:icaton, that the plan satisfies certain «
these nondigcriminalion and coverage
requirements in form or operation. See the
following topic, Limitations and Scope of 2
Favorable Determination Letter, for more
details.



who wholly own a business, whether
Incorporatec of not; or (2) partner{s) in
a pannership or the partner(s) and the
partner's spouse.

If the Form 5500-EZ cannot be used,
the one-participant plan should use
Form 5500, Annual Return/Report of
Employee Benefit Plan.

See Instructions ‘o Form 5500-EZ for
specific rules.

Note: A “one-participant” pian that has
no more than $250,000 in assets at the
end of the plan year is not required to
file a return. However, Form 5500-E2
must be filed for ary subsequent year
in which plan assets exceed $250,0C0.
1f 'weo or more one-participant plans
have more than $250,00C in assets, a
separate Form 5500-EZ must be filec
for each plan.

A "Final” Form 5500-EZ must be filed 1
tha plan is terninated.

Form 5500, Annual Return/Report of
Employee Benefit Plan - for a
pension beneft plan that .5 not eligible
to file Form 5500-=2Z.

Note. Keogh (H.R. 10) plans having
over $250,000 in assets are required to
flile an annual retum even if ihe only
partcipants are owner-employeas. The
term "owner-employee” includes a
partnes who owns more than a 10%
interest in sither the capital or profits of
the partnership. This apolies to both
defined contribution and defined berefit
plans.

Form 5330 for prohibited
transactions - Transactions between a
plan and someone having a
relationship to the plar (disqualified

person} are prohibited, unless
specifically exempted from this
requirement. A few exampies are loars,
sales and exchanges of property,
ieasing of property, fumishing goods or
sarvices, and use of plan agsets by the
disqualified person. Disqualified
persons who engage in a prohibited
transactior for which thers is no
exception must file Form 5330 by the
last day of the seventh month after the
end of the tax year o° the cisqualified
persan

Form 5330 for tax on nondeductible
amployer contributions to qualified
plans - If contributions are made to this
plan in excess of tha amount
deductibie, a tax may be imposed upon
the excess contribulion, Form 5330
must be filed by the ast day of the
seventh month after the erd of the
empiloye-'s tax year.

Form 5330 for tax on axcess
contributions to cash or deferred
arrangements or excess employee
contribufions or employer matching
contributions - If a plan includes 2
cash or deferred arrangement (IRC
saction 401(k)) or provides for
emgioyee contributions or empioyer
matching contnbutions (IRC section
401(m)}, then excess contributions tha:
would cause the pian to fail the actual
deferral percentage or the actual
contribution percentage test are sub;ect
to a tax un ess the excess is sliminated
within 22 months after the end of the
plan year. Form 5330 must be filed by
the due date of the employer's tax
refum ‘or the plan year in which the tax
was incurred.

Form 5330 for tax on reversions of
pilan assets - Under IRC section 4980,
a tax is payable on the amount of

almost any employer reversior of pla
assets. Form 5330 must be filed by t
last day of the maonth foliowing the

month in which the raversion occurse

Form 5310-A for certain transactio
- Under IRC section 6058(b). an
actuarial statement is reguired at lea
30 cays before a merger, consolidati
ar transfer {including spin-off} of asss
ta another plan. This statement is
requ:red for ail pians. However,
penalties for non-filing will ot apply !
defined contrizution plans for which:

{1) The sum of the account satances
each pian equais the fair markst
vaiue of all plan assets,

{2} The assets of each plan are
combined te form the asseis of &
plan as merged,

{3) Immediately after a merger. the
account baiance of each particip:
is equal 1o the sum of the acceun
balances of the participan:
immediately tefore the merger, a

{4) The plans must not have an
unartortized waiver of Lnallocate
SUSpensa account.

Penalties wiil also not apply if tre
assets transferred are less than thre:
percent cf the assets of the plan
involved in the transfer (spinoff), and
the transacticn is not one of a series
two or more transfers (spinoff
transacions) that are, in substarce.
ane transacticn.

The surpose of the above discussior
is to illustrate some of the principal
filing recurements that apply ¢
pensior plans. This is not an exclusi'
listing of all returns and schecuies th
must be filed.



{3) there Is a change in applicable law.

Law changes affacting the plan. A
deterrnination issued to an adopting
employer of an individually designed
plar will be baged on the most recent
Cumulative List published prior to the
one-year pericd starting February 1 and
ending January 31 in which the
determination letter application: was
filad. The Cumulative Lis: is a list
published annually by the Service
which identifies on a year-by-yser basis
all changes in the qualification
requirements result:ng from statute
changes, regulations, or other guidance
published in the internal Revenue
Bulletin that are reguired to be taken
into account in the written plan
document. See sactions 4, 13, and 14
of Rev. Proc. 2007-44 for further
details. Generally, a determination
letter issuad ‘o an adopting employer of
& pe-approved pian (i.e., Master &
Pratotypa (M&P) plan or volume
submitter (VS) plan) wilt be based on
the Cumuiative List used by the Service
ir reviewing the pre-approved pian.
However, see sactior 19 of Rev, Proc.
2007-44 for sxceptions to this rule. For
terminating pians, a determination lettar
ts based on the law in effect at the time
of the pian's proposad date of
termination. Sas Sectior: 8 of Rev.
Proc. 2007-44.

Amendments to the plan. A favorabie
determinetion ietter issued to an
individually designed plan will previde
reiiance up to and Inciudirg the
expiration date identifled on the
determination ietter. This refiance is
conditioned upor: the timely adoption of
ary necessary interkmn amendments as
required by saction 5.04 of Rev.
Proc.2007-44. A favorable
determination letter issued to an
adopting employer of a preapsroved
plan wili provide reliance up to and
including the :ast day of the six-year
cycle following the six-year remediat
amendment cycle in which the
determiration letter apolicaticrs was
Tled. The reiiance is conditioned upon
t1e timely adoption of eny recessary
interim amendiments as requ.red by
section 5.04 of Rav. Proc. 2007-44,
Alsc see Rev. Proc. 2005-18, 2005-10
I.R.B. 874 sections 5.01 and 15.05 and
Announcement 2005-37, 2005-21
L.R.B. 1096.

Plan Must Qualify in

Operation

Generally, a pian quslifies in operation
if 't continues to satisfy the coverage
and nondiscrimination requirements
and is maintained according to the
terms on which the favorable
detenmination letter was issued.
Changes in facts and other basis on
which the determination letter was
lssued may mean that the
detenmination letler may no longer be
reliec upon.

Some examples of the effect of a pian's
operation on a favorable determination
are:

Not meeting nondiscrimination in
amount requirement. If the
determination letter application
requested a cetermination that the plan
satisfies the nondiscrimination ir
amount requirement of section
1.401{a)4,-1{bX2} of the reguiations or
the basis of & design-based safe
harbor, the plan will generaily cortinue
to satisfy this requiremert in opsraton
if the plan is maintained according to its
terms. If the determination letter
appiication requested a determination
that the plar. satisfles the
nendiscrimination in arount
recuirement on the basis of a
nendesign-basad safe harbor or a
general test, and the plan subsequently
fails to meet this requirement in
operation, the favorable dete-mination
isttar may o longer be relied upon with
respect to this requirement.

Not meeting minimum coverage
requirements. if the determinator
islter application includes a request for
a dete¥mination regard:ng the ralio
percentage test of iRC section 410(b)
and the plan sabsecuently fails tc
satisfy the ratio pe-cantage test in
oparation, the letier may no ionger be
relled upon with respect tc the
coverage requiremerts. Likewise, if the
determination .etter application
requests a determination -egarding the
average bene’it test, the letter may no
Jonger be refied Lpon with respect ‘o
the coverage requirements once the
pian fails to satisfy the average benefit
test \n operaticn.

Changes In testing methods. If the
datermination letter is based in part on
a demonstraticn that a coverage or
nondiscr mination requirement is
satisfied, and, in the cperation of the

plan, the method used 1o test that thi
requiremnent continues ‘o be satisfiec
changed {or is required to be change
because the facts have changed) fro
the method empioyed in the
demonstration, the letter may no long
be ralied upon with respect to this
requirement.

Contributions or benafits In exces:
of the [imitations under IRC sectio
415. A retirement p'an may 10t provi
retirerent benefits or, in the case of
defined contriaution plan, ccntributior
and other addit.ons, that exceed the
limitations specified in IRC soction 41
Your pian containg prov'sions design
to provide bensfits within these
imitations. Please beccme familiar w
‘hese iim:itations, ¢ your plan will be
disquaiified if these limitations aro
excesded.

Top heavy minimums. If t1is plan
primarily benefts employees who are
key ampioyees, .t may be a top heawv
plan and must provide certain minimc
benefts anc vasting for non-key
employees. !f your plan provides the
acceerated benefits and vasting only
for years during which the plan Is top
heavy, fallure to identify such years a
to provide the accelerated vesting an
banefits will disqualify the plan.

Actual deferrai percentage or
contribution percentage tests. If th
ptan provides for cash or deferrec
arrangements, employer matching
contributions, or employee
contributions, the determination lette-
does not consider whetner specia;
discrimination tests described in (RC
sactien 431(kX3) or 401{m)(2) 1ave
2een satisfied in operation. However,
‘he letter conslders whether the terms
of the pian satisfy the section 401 (k)(Z
or 401{m)2) requirements specified .r
RC secton 401(k)(3) or 401(m){2}.

Reporting Requirements
Most plan administrators or employers
whe maintain an employee benefit pia
must fle an annual returm/report. The
foilowling is a general discussion of the
forms to oe used for this purpose. See
tha instructions to eacn form for specit
informat.on:

Form $500-EZ, Annuai Return of
One-Participant (Owners and Their
Spouses) Retirement Pian - general
for a "one-participant plan * wrich is a
p.an that covers only: {1) an ndividua
0" an individiial and h ¢ ne har anmca



Limitations and Scope of a
Favorable Determination

Letter

A favorable determination letter is
limited in scope. A determination letts:
generally applies to qualification
requirements regarding the form of the
p'an. A determination letter may also
apply to certain operational (non-form)
requirements.

Generzlly, a favorable determiration
letter does not sonsider, and may nat
be relied on with regard to:
¢ certaln requitements under IRC
section 4C1{g)(4), including the
requirement that the plan be
nondiscriminatory in the amousnts of
contributions or benefits for highly
compensated and nonhigh'y
compansated employees;
¢ the coverage requirements Lnder
IRC sections 410{b} and 401(8)(26);
and
« he definitlon of compansation under
IRC section 414(s).

In addition, & favorable datarmination:
letter may not be refiec on for any
qualification changes that becore
effective, any guidance published, or
any statutes enacteg, after the
issuance of the applicabla Cumulative
List of Changes In Pian Qualfication
Requirements (Cumulative List) unless
the item has been identifiec in that
Cumulative List for the cycle under
which the application was submnitted.
Ses saction 4 of Revenus Procedure
{Rev. Proc.) 2007-44, 2007-28 | R.B.
54,

However, if you requested one or more
of the optional nondiscrimination and
coverage determinations offered on tha
determinaticn letter applicatior forms
{(Formm 5300, Form 5307, Scheduls Q),
your favorabie determination letter
considers, and may be relied on, with
regard ta the specific determinat.on{s)
you requested, provided you satisfy the
following raquirement: you must reta:n
copies of the application fcrms, ary
required demonstrations, and all
correspondence with the Interna-
Revenue Service related to the
application for a ‘avorable
determination letter. A favorable

rmination letter cannot be relled
on with regard to anv optional
jon
the ui information is ined.

In addition. the following apply
generally to alt determination letters:

» If you maintain two or more
retirement plans, some of wtich were
either not submitted to the Service for
determination or nol disciosed an each
application, certain im'tations and
reguirements witl not have been
considered on ar aggregate basis.
Therefore, you may not reiy on the
determination letter regarding the pians
when considered as a total package.

s A determination letter for a defined
benefit pian may be relied on regarding
the requ.rements of IRC secticn
401{a)26) if the applicatior requested
a determination regarding section
410(b).

« A determination |etter does not
consider the special requirements
relating to: (a) affiiated service groups;
(b) leased employees; or {c) plan
assets or liabllitles Involved in a
merges, consolidation, spin-off or
transfer of agsets with another plan
unless the lefter includes a statement
that the requiremsents of IRC sectior.
4°4{m) (affiliated service groups) or
4°4{n) (:eased employees) 1as beer
considered.

+ No determination letter may be reiied
on with respect to the effective
availability of benefits, rights, or
{features under the sian. (See section
1.40" (a){4)-4(c) of he Income Tax
Regulations.) Reliance on whetner
benefits, rghts, or featurss are
cumrently availabie to a
nondiscrirninatory group of employees
is providec to the extent requestec in
tha appiication.

* A detemination letter does rot
consider whether actuarial assumptiens
are reascnable for funding or deduction
purposes or whether a speclfic
contribution is deductible.

» A determination letter does not
consider, anc may not be relied on with
raspect o, certain other matters
described in section 5 of Rev. Proc.
2009-6, 2009-1 |.R.B. 189 (i.e., whetner
a olan amendment is part of a pattern
of amendments that significantly
discriminates ir favor of highty
compensated employees; the use of
the substantiation guidelines cortained
in Rev. Proc. 9342, 1993-31 LR.B. 32;
and cerfain qualified separate .inas of

business requirements of iRC section
414(r)).

+ The determinaticn letter applies orl
to the employer and its participants ot
whose behaif the determination letter
was Issuad.

* A detarmination letter doas nct
express an oginion whether disability
benefits or medical care benefits are
acceptable as accident or health plan
henefits deductible under IRC saction
105 or 106.

* A cetermination letter does no:
express an op.nicn on whether
contriputions made to a plan treatec ¢
a govemmental pian aefinec in IRC
section 414(d) consttute employar
contributions under IRC section
£14(R)2).

You should beccme familiar with: the
terms of the cetenmination letter.
Plgase caR the contact person listed ¢
the determination letter if you co not
understand any terms in you-
determiration letter.

Retentlon of information. Whether &
plan meets the qualification
requirements ‘s determined from the
information in the written plan
documert, the application form and
suppcrting information submitted by ti
emplcyer. Therefore, you must retal
copies of any demonstrations or
other information submittad with
your application. Such
demonstrations determine the exte
of reliance provided by your
determination letter. Failure to reta
such Information may limit the
scope of reliance on issues for
which demonstrations were
provided.

Other conditions for reliance, We
Fave not verified the information
submitted with your application. The
cetermination letter wll not provide
rettance if:

(1) thers has been a misstatement o-
omission of Mmaterial facts {for
exampie, the application indicated
that the plan was a govemmental
plan and it was not a government:
plary;

{2} the facts subsequendy devetoped
materially different than the facts ¢
which the determination was mad



